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U.S. Customs Service 


(T.D. 74-238) 
Bonds 


Approval of consolidated aircraft bonds (air carrier blanket bonds) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 11, 1974. 


The following consolidated aircraft bonds have been approved as 
shown below: 


Name of principal and surety term | approval director of 


commences | customs; amount 


| | SADA 


| 
| Date Date of | Filed with areca 


Aeronaves De Mexico, S.A., 500 Fifth Ave., New | May 7,1974 | June 26,1974 | J. F. K. Airport; 
York, N.Y.: Boston Old Colony Ins. Co. | $100,000 


Acrovias Nacionales de Colombia S.A. (Avianca), | July 1,1974 | Juns 14, 1974 | J. F.K. Airport; 
16 East 48th St., New York, N.Y.: Aetna Ins. Co. $100,000 


The foregoing principals have not been designated as carriers of 
bonded merchandise. 


(BON-3-01) 
Leonarp LEHMAN, 


Assistant Commissioner 
Regulations and Rulings. 


1 





CUSTOMS 
(T.D. 74-239) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
Orrice OF THE COMMISSIONER OF OusTOMS, 
Washington, D.C., September 11, 1974. 


The following consolidated aircraft bond has been approved as 
shown below: 





los 
commences approval {director of customs; 


| amount 


Date term Dateof | Filed with area 
Name of principal and surety | 


| 
| 
| 


Qantas Airways Ltd., 350 Post St., San Francisco, | Feb. 1,1974 | June 30,1974 | San Francisco, 
Calif.; Peerless Ins. Co. Calif.; $100,000 


The foregoing principal has been designated as a carrier of bonded 
merchandise. 


(BON-3-01) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 74-240) 
Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
Orrice OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 9, 1974. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more from 
the quarterly rate published in Treasury Decision 74-191 for the fol- 
lowing country. Therefore, as to entries covering merchandise ex- 
pored on the dates listed, whenever it is necessary for Customs pur- 
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poses to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Japan yen: 
August 26, $0. 003302 
August 27, . 003310 
August 28, . 003306 
August 29, . 003301 
August 30, 1! . 003301 


(LIQ-3-0 :D °T) 


R. N. Marra, 
Director, 
Duty Assessment Division. 


[Published in the Federal Register September 18, 1974 (39 FR 33576) ] 


(T.D. 74-241) 
Vessel repairs—Government vessels 


Duty on repairs to vessels owned or bareboat chartered by 
the United States 


DEPARTMENT OF THE TREASURY, 
OFFICE OF TITHE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 13, 1974. 


Sections 1 and 2 of Public Law 93-368, approved August 7, 1974, 
an Act “To exempt from duty certain equipment and repairs for ves- 
sels operated by or for any agency of the United States where the 
entries were made in connection with vessels arriving before Janu- 
ary 5, 1971, and for other purposes,” is set forth below. 

Appropriate instructions will be issued in the near future. 

(VES-13-18) 


Lronarp LENMAN, 
Assistant Commissioner 
Regulations and Rulings. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 3114 
and 3115 of the Revised Statutes of United States (19 U.S.C. 257 
and 258) shall not apply to entries made in connetcion with arrivals 
before January 5, 1971, of vessels owned by the United States, or 





4 CUSTOMS 


bareboat chartered to the United States, and operated by or for the 
account of any department or agency of the United States. 

' Sxc. 2. On or after the date of the enactment of this Act, no depart- 
ment or agency of the United States shall be entitled to a refund of 
any duties paid before January 5, 1971, by any department or agency 
of the United States under section 3114 of the Revised Statutes of the 
United States. 


+. * a 


Approved August 7, 1974. 





CUSTOMS 
(T.D. 74-242) 
Articles exported for exhibition, etc—Certificates of exportation 


Sections 10.66(a)(1) and 10.67(a) (1), Customs Regulations, relating to 
certificates of exportation, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Unrrep Srates Customs SERVICE 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, 
ETC. 


Customs Form 4467, formerly used as « certificate of exportation, 
has been abolished and Customs Form 3311, entitled Declaration for 
Free Entry of Returned American Products and/or Certificate of 
Exportation, has been revised for use in its place. Consequently, sec- 
tions 10.66(a)(1) and 10.67(a)(1) of the Customs Regulations (19 
CFR 10.66(a) (1), 10.67(a)(1)) which require the filing of a certifi- 
cate of exportation on Customs Form 4467, must be amended to pro- 
vide for the present use of Customs Form 3311. 

Accordingly, sections 10.66(a) (1) and 10.67(a) (1) of the Customs 
Regulations (19 CFR 10.66(a) (1), 10.67(a)(1)) are amended to read 
as follows: 


§ 10.66 Articles exported for temporary exhibition and re- 
turned; procedure on entry. 
( a) * * * 


(1) A certificate of exploration on Customs Form 3311; 
* ca * BS * ES * 


§ 10.67 Articles exported for scientific or educational pur- 
poses and returned; procedure on entry. 
(a) * * * 
(1) A certificate of exportation on Customs Form 3311; 
3 cS co * * * cd 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 5 U.S.C. 301, 19 U.S.C. 
66, 1624) 


Because this amendment merely conforms the Customs Regulations 
with certain administrative changes, notice and public procedure 
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thereon is found to be unnecessary, and good cause exists for dispens- 
ing with a delayed effective date under the provisions of 5 U.S.C. 


~~o 


vdeo. 
Effective date. This amendment shall be effective upon publication 
in the Federal Register. 
(ADM-9-03) 
Vernon D. Acree, 
Commisioner of Customs. 


Approved September 12, 1974: 
Davin R. Macponap, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register September 20, 1974 (39 FR 33794) ] 


(T.D. 74-243) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
instruments of international traffic of a kind specified in section 10.41a of the 
Customs Regulations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 17, 1974. 


Bonds on Customs Form 7587 for the control of instruments of in- 
ternational traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. The 
symbol “D” indicates that the bond previously outstanding has been 
discontinued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented by 
figures in parentheses immediately following, which has been dis- 
continued. If the previous bond was in the name of a different com- 
pany or if the surety was different, the information is shown in a foot- 
note at end of list. 
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Name of principal and surety 


American President Lines, Ltd., 311 Calif. St., San 
Francisco, Calif. ;Seaboard Surety Co. 
D 3/29/74 


Birdsall, Inc. Riviera Beach, Fla.; Commercial Union 
Ins. Co. 
D 7/1/74 


Borinquen Lines, Inc., P.O. Box 5185, San Juan, P.R.; 
Trav2lers Indemnity Co. 


Colony Steamship Co., Inc., 40 Broad St., Boston, 
Mass.; Peerless Ins. Co. 


Cryogenics Management Corp., 247 Wescott Dr. Rah- 
way, N.J.; Peerless Ins. Co. 
D 3/20/74 


The DeLaval Separator Co., 350 Dutchess Turnpike, 
Poughkeepsie, N.Y.; St. Paul Fire and Marine Ins. 
Co. 

D 3/18/74 


Del Monte Corp., 215 Fremont St., San Francisco, | 


Calif.; Peerless Ins. Co. 


E. I. Du Pont de Nemours & Co., 1007 Market St., 
Wilmington, Del.; Seaboard Surety Co. 
(PB 2/28/63) D 4/2/74" 


East Coast Agencies, Inc., Miami, Fla.; U. 8S. Fidelity 
and Guaranty Corp. 


The Hipage Co., Inc., Citizens Office Bldg.; Norfolk, 
Va.; St. Paul Fire and Marine Ins. Co. 
D 6/6/74 


I.M.I. Associates Inc., Madison Ave., New York, 
N.Y.; Peerless Ins. Co. 
D 6/4/74 


Kern Distributing Co., 305 Manchester Ave., N. Hale- 
don, N.J.; St. Paul Fire and Marine Ins. Co, 
D 5/2/74 


International Great Lakes Shipping Co., 3140 Book 
Bldg., Detroit, Mich.; The Home Indemnity Co, 
D 5/15/74 


Leader International Industries, 10385 E. Hancock 
Ave., Detroit, Mich.; St. Paul Fire and Marine Ins. 
Co. 

D 5/15/74 


Mitsui (USA) Inc., 200 Park Ave., New York, N.Y.; 
Peerless Ins. Co. 


James M. McCunn and Co., Inc., 230 Park Ave., New 
York, N.Y.; St. Paul Fire and Marine Ins. Co. 
D 2/28/74 


See footnotes at end of table. 





Date of 
bond 


Feb. 


2, 1961 


13, 1974 


- 11,1974 


- 14,1973 


25, 1971 


1, 1974 


. 21,1973 


+ 12,1974 


5, 1972 


9, 1972 


24, 1972 


- 16,1973 


3, 1974 


Date of 
approval 


. 15,1961 


. 16,1971 


. 24,1974 


2, 1974 


12, 1972 


. 20,1973 


6, 1974 





Filed with district 
director/area 
director; amount 


New York Sea- 
port; $10,000 


Miami, Fla.; 
$50,000 


San Juan, P.R.; 
$25,000 


Boston, Mass.; 
$10,000 


New York Sea- 
port; 
$10,000 


Ogdensburg, 
N.Y.; 
$10,000 


Buffalo, N.Y.; 
$10,000 


New York Sea- 
port; 
$10,000 


Miami, Fla.; 
$10,000 


Norfolk, Va.; 
$10,000 


New York Sea- 
port; 
$10,000 


New York Sea- 
port; 
$10,000 


Detroit, Mich.; 
$10,000 


Detroit, Mich.; 
$10,000 


New York Sea- 
port; 
$10,000 


Philadelphia, Pa.; 
$10,000 
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Name of principal and surety 


Motorships of Puerto Rico, Inc., 63 Fortaleza St., San 
Juan, P.R.; St. Paul Fire and Marine Ins. Co, 


Nichmen Co., Inc., 1185 Ave. of the Americas, New 
York, N.Y.; St. Paul Fire and Marine Ins. Co. 


Rossi Distributing Co., 155 Barneveld Ave., San 
Francisco, Calif.; Peerless Ins. Co. 


Schenkers International Forwarders, Inc., 147-29 
182nd St., Jamaica, N.Y.; Peerless Ins. Co. 


Southeastern Maritime Corp., 311 E. Bay St., Savan- 
nah, Ga.; Sentry Indemnity Co. 
(PB 5/22/72) D 5/1/74 2 


South Atlantic Steamship Agency, Inc., PO Box 13085, 
Port Everglades, Fla.; The Home Indemnity Co. 
D 4/if74 


Sussex Import Co. Ltd., 291 Utah Ave., S. San Fran- 
cisco, Calif.;, Federal Ins. Co. 
D 7/1/74 


Trans Ocean Leasing Corp., 114 Sansome St., San 
Francisco, Calif.; Sentry Ins., a Mutual Co. 


United Brands Co., 2800 Prudential Center, Boston, 
Mass.; Fireman’s Ins. Co. of Newark, N.J. 
(PB 7/19/71) D 7/5/7483 


Uniroyal Inc., A. N.J. Corp., Middlebury, Conn.; 
Federal Ins. Co. 


United Costa Corp., 301 S. Livingston Ave., Livings- 
ton, N.J.; Peerless Ins. Co. 


Wits, Inc., 27167 Wick Rd., Taylor, Mich.; St. Paul 
Fire and Marine Ins. Co. 


WTC International, Inc., 1 World Trade Center, New 
York, N.Y.; Federal Ins. Co. 
D 5/14/74 


Wisdom Beverage, 23532 Belle Porte Ave., Harbor 
City, Calif.; St. Paul Fire and Marine Ins. Co. 


! Surety is Federal Insurance Co. 
2 Surety is United States Fidelity & Guaranty Co; 
# Surety is Federal Insurance Co. 


(BON-3-10) 


Date of 
bond 


June 13,1974 


June 24,1974 


5, 1974 


June 12,1974 


11, 1974 


Mar. 


. 15,1974 


6, 1974 


14, 1974 


15, 1973 


+ 19,1974 


Date of 


approval 


18, 1974 


21, 1974 


- 11,1974 


- 17,1970 


14, 1974 


12, 1974 


9 


Filed with district 
director/area 
director; amount 


New York Sea- 
port; 
$10,000 


New York 
Seaport: 
$10,000 


San Francisco, 
Calif; 
$10,000 


New York 
Seaport; 
$10,000 


Miami, Fia.; 
$10,000 


Miami, Fla.; 
$10,000 


San Francisco, 
Calif.; 
$10,000 


San Francisco, 
Calif.; 
$10,000 


Boston, Mass.; 
$10,000 

New York Sea- 
port; $10,000 


New York Sea- 
port; $10,000 


Detroit, Mich.; 
$10,000 


New York Sea- 
port; $10,000 


Los Angeles, Calif.; 
$10,000 


J. P. Tepeav, 

for Lreonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(T.D. 74-244) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 9, 1974. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR Part 159, Subpart C). 


Hong Kong dollar: 
August 19-23, 1974 $0. 1970 
August 26, 1974 . 1970 
August 27, 1974 . 1975 
August 28, 1974 . 1970 
August 29, 1974 . 1970 
August 30, 1974 . 1970 


Iran rial: 
August 19-23, 1974 . 0149 
August 26-30, 1974 . 0149 


Philippines peso: 

August 19, 1974 30. 1505 
August 20, 1974 . 1505 
August 21, 1974 . 1505 
August 22, 1974 . 1505 
August 23, 1974 . 1482 
August 26, 1974 . 1485 
August 27, 1974 . 1500 
August 28, 1974 . 1500 
August 29, 1974 . 1480 
August 30, 1974 
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Singapore dollar: 
August 19, 1974 $0. 4035 
August 20, 1974 - 4025 
August 21, 1974 . 4035 
August 22, 1974 . 4035 
August 23, 1974 - 4030 
August 26, 1974 . 4035 
August 27, 1974 . 4040 
August 28, 1974 . 4030 
August 29, 1974 . 4030 
August 30, 1974 . 4030 


Thailand baht (tical) : 
August 19-23, 1974 
August 26, 1974 . 0495 
August 27, 1974 . 0495 
August 28, 1974 . 0495 
August 29, 1974 . 0495 
August 30, 1974 . 0490 
(LIQ-3-0 :D:T) 
R. N. Marra, 
Director, 


Duty Assessment Division. 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Nils A. Boe 


Judges 
Paul P. Rao James L. Watson 


Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 


I’rederick Landis Edward D. Re 


Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Review Decision 


cteadneaaameiane 


(A.R.D. 321) 


Unitep States v. Geigy CHEMICAL CORPORATION 
Sanpoz, Inc. 
Crea Cuemicat & Dyer Co. 


Chemicals 


Unrrep States VatuE—Usvau Prorir AND GENERAL Expenses 


The trial court properly predicated the deduction for the usual 
profit and general expenses under section 402(c) (1) of the Tariff 
Act of 1930, as amended (19 U.S.C. § 1401a(c) (1) ), on the experi- 


12 
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ence of the importer who had the largest share of the market, rather 
than on the experience of an importer who had the smallest share 
of the market. 


Transactions Berween Retatep Persons—Section 402(g) 


The appraiser misapplied section 402(g) of the Tariff Act of 
1930, as amended (19 U.S.C. § 1401a(g) ), in disregarding the prof- 
its and general expenses of the importers, where his action was 
predicated solely upon the importers’ relationship to their Swiss 
suppliers. 


TRANSACTIONS BETWEEN RELATED PersoNs—USvAL Prorir anp GEN- 
ERAL EXPENSES 


Section 402(g) of the Tariff Act of 1930, as amended (19 U.S.C. 
§$ 1401a(g)), does not authorize the appraiser to disregard trans- 
actions involving related persons unless, in addition to the existence 
of a relationship, the amount representing an element of value 
does not reflect the usual market experience. Thus, Congress did not 
intend that the usual profit and general expenses deductible from 
the United States selling price pursuant to section 402(c)(1) (19 
U.S.C. §$1401a(c)(1)) be disregarded because a transaction was 
between related persons. 


TRANSACTIONS BETWEEN RELATED PERSONS—TRANSACTIONS DIsRE- 
GARDED Not Limrrep to THose “In THE MARKET UNDER ConsiIb- 
ERATION” 


It is a fundamental fact that rigged prices in the export market 
may materially affect the importer’s profits and general expenses 
in the United States market. Hence, when United States value is 
the basis for appraisement, section 402(g) of the Tariff Act of 
1930, as amended (19 U.S.C. § 1401a(g)), authorizes appraising 
officers to scrutinize export transactions between importers and their 
related supplier companies, and to disregard the importer’s profit 
and general expenses as the proper allowances under section 402 
(c)(1) (19 U.S.C. § 1401la(c) (1)), where the amounts thereof do 
not fairly reflect the usual amounts of those elements in sales in 
the United States. Therefore, the “transactions” which may be dis- 
regarded under section 402(¢) are not limited to those “in the 
market under consideration”, as held by the trial court. 


SAME 


Although the “market under consideration” in section 402(g) (1) 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1401a (g)(1)), 
is the United States market when considering United States value 
(see Brown, Alcantar & Brown, Ine., et.al. v. United States, 69 Cust. 
Ct. 249, A.R.D. 306, 348 F. Supp. 723 (1972) ), such phrase refers 
to the immediate antecedent term in the statute, “sales”, and not 
to the more remotely antecedent term, “transaction”. Consequently, 
respecting section 402(c) (1), the phrase “in the market under con- 
sideration” directed the appraiser’s attention to profit and general 
expenses realized in sales in the United States market; but the 
phrase did not limit the transactions that could be disregarded to 
merely those in the United States market. 
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SAME 


Where United States value is the basis for appraisement sec- 
tion 402(g) of the Tariff Act of 1930, as amended (19 U.S.C. § 1401a 
(g)), embraces transactions between related persons in the United 
States market, and additionally includes transactions between re- 
lated exporters and importers. The latter transactions may be dis- 
regarded (under appropriate circumstances) even though the ele- 
ments of value to be considered, profit and general expenses, are 
realized in sales in the United States market. 


SAME 


Irrespective of section 402(g) of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1401a(g)), appraising officers have inherent 
authority, indeed a duty, to consider the circumstances in a// trans- 
actions between related persons and to disregard any transaction 
which is not a valid basis for determination of dutiable value. 

SAME 

While the appraiser had plenary authority to disregard export 
transactions between the importers and their Swiss suppliers, if he 
found the export prices were rigged, manipulated, or contrived to 
affect the United States value of the merchandise, the record fails 
to show that he in fact disregarded any such export transactions. 


APPLICATION FOR REVIEW OF REAPPRAISEMENT DECISION 11775 
Reappraisement Nos. R66/10120-S, R65/16280 and R65/20992 


Entered at New York, N.Y. 
Entry Nos. 863926, 1082619 and 1097215. 


Second Division, Appellate Term 


[Affirmed.] 
(Decided September 4, 1974) 


Carla A. Hills, Assistant Attorney General (Bernard J. Babb, trial attorney), 
for the appellant. 

Busby Rivkin Sherman Levy and Rehm (Saul L. Sherman of counsel) for 
appellee Geigy Chemical Corporation. 

Barnes, Richardson & Colburn (James 8. O'Kelly, Hadley S. King and James 
H. Lundquist of counsel) for appellee Sandoz, Inc. 

George Bronz for appellee Ciba Chemical & Dye Co. 


Before Forp and NEwMAN, Judges; 
Rao, J., not participating 


Newman, Judge: Appellant (defendant below) has filed an ap- 
plication for review of the decision and judgment of Watson, J. in 
Geigy Chemical Corporation et al v. United States, 70 Cust. Ct. 259, 
R.D. 11775, 358 F. Supp. 1275 (1973), wherein Judge Watson con- 
ducted a joint trial of three appeals for reappraisement, and sus- 
tained appellees’ (plaintiffs below) claimed values. 
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The imported merchandise, consisting of certain benzenoid dye- 
stuffs, was exported from Switzerland by J. R. Geigy, S.A., Sandoz, 
Ltd., and Ciba, Ltd. during 1965, and imported by each of their wholly- 
owned subsidiaries, appellees herein. The parties agree that the proper 
basis for appraisement is United States value, as defined in section 
402(c) of the Tariff Act of 1930, as amended by the Customs Simpli- 
fication Act of 1956 (19 U.S.C. § 1401a(c)). The only elements of the 
appraised value in dispute are the statutory allowances for profit ard 
general expenses pursuant to section 402(c) (1).* At the trial, appellees 
successfully claimed that the proper allowance for profit and general 
expenses should be 33.4% rather than 19.1%, which latter figure 
entered into the Government’s appraisement. 

We affirm. 


Tue Recorp 


An extensive stipulation of the parties is fully set forth in the 
opinion of the trial court (70 Cust. Ct. at pages 261-266) to which 
reference will be made herein. It suffices to state at this juncture that 
we are in complete accord with the trial court’s analysis of the facts. 


Decision or Tue Triat Court 





Judge Watson held that the appraiser erroneously applied section 
402(g)? in disregarding the profit and general expenses of appellees, 


the three largest importers of the merchandise under consideration, 


1 Section 402(c) (1) provides : 

“(e) Unitep States VALUE.—For the purposes of this section, the United States value 
of imported merchandise shall be the price at the time of exportation to the United States 
of the merchandise undergoing appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal market of the United States 
for domestic consumption, packed ready for delivery, in the usual wholesale quantities and 
in the ordinary course of trade, with allowances made for— 

(1) any commission usually paid or agreed to be paid, or the addition for profit 
and general expenses usually made, in connection with sales in such market of imported 
merchandise of the same class or kind as the merchandise undergoing appraisement ;” 

2 Section 402(g) provides: 

“(1) For the purposes of subsection (c)(1) or (d), as the case may be, a transaction 
directly or indirectly between persons specified in any one of the subdivisions in paragraph 
(2) of this subsection may be disregarded if, in the case of any element of value required to 
be considered, the amount representing that element does not fairly reflect the amount 
usually reflected in sales in the market under consideration of merchandise of the same 
general class or kind as the merchandise undergoing appraisement. If a transaction is 
disregarded under the preceding sentence and there are no other transactions available for 
consideration, then, for the purposes of subsection (d), the determination of the amount 
required to be considered shall be based on the best evidence available as to what the 
amount would have been if the transaction had occurred between persons not specified in any 
one of the subdivisions in paragraph (2). 

““(2) The persons referred to in paragraph (1) are: 


* * 7 & * ™“ ak 


(E) Any person directly or indirectly owning, controlling, or holding with power to 
vote, 5 per centum or more of the outstanding voting stock or shares of any organization 
and such organization; * * *” 
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and in regarding the profit and general expenses of the smallest im- 
porter (Carbic) as those “usually made, in connection with sales * * * 
of imported merchandise of the same class or kind as the merchan- 
dise undergoing appraisement.” 

The trial judge noted that in 1964 appellees and Carbic possessed 
100% of the United States market; and that appellees possessed the 
“lion’s share” of the market (92.4%), with Geigy having the highest 
percentage of dollar volume of sales (37.8%), as evidenced by para- 
graph 9 of the stipulation, showing the following figures: 


Percentage of 
Importer . dollar sales 


Geigy cos 
Sandoz 31.4% 
Ciba 23.2% 

Carbic 7.6% 


With reference to the foregoing figures, Judge Watson aptly com- 
mented (70 Cust. Ct. at page 269) : 


* * * In light of this division of the market, it would defy 
common sense to consider the experience of ( ‘arbie as that which 
“usual” for the market in question. Nor will I discredit the ex- 
paieien of the firms with the larger shares of the market in the 
absence of specific discrediting evidence. 

Further, Judge Watson held that there was no presumption that 
the experience of Geigy was tainted by any improper manipulations 
and contrivance between it and its parent company, and he noted that 
appellant had adduced no proof of any untoward circumstances in 
the sales between the importers and their parent company suppliers. 
On the other hand, uncontradicted affidavits submitted by appellees 
from the parent company suppliers, showed that the profits of appel- 
lees’ suppliers exceeded the profit of the supplier of Carbic, the com- 
pany whose general expenses and profit in the United States were 
adopted by the appraiser. 

Thus, the following table shows the percentages of profit of Sandoz, 
Ltd.; Ciba, Ltd.; and J. R. Geigy, S.A., suppliers to the three ap- 


pellees, as against the profits of Durand & Huguenin, S.A., supplier 
to Carbic: 


Sandoz, Ltd. 37.6% 
Ciba, Ltd. 25.7% 
J. R. Geigy, S.A. 23.4% 
Durand & Huguenin, S.A. 12.3% 
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As a basis for selecting Geigy’s gross profit of 33.4% as the proper 
statutory allowance for profit and general expenses,’ the trial judge 
held that what is usual in a market for purposes of section 402(c) 
is the experience of the largest segment of the market, or in that 
portion of the market which sells the greatest quantity of the merchan- 
dise in question. (Citing United States v. International Expediters, 
Inc., for Winsor & Newton, Inc., 40 CCPA 148, C.A.D. 511 (1953) ; 
and United States v. C. J. Tower & Sons of Buffalo, Inc., 60 CCPA 
46, C.A.D. 1079, 470 F. 2d 1393 (1972). Hence, since Geigy possessed 
a large share of the market than any other firm (see table supra at 
page 6), the general expenses and profit of Geigy represented the 
amounts of those elements which were “usual” in the market under 
consideration for purposes of computing the proper allowances under 
section 402(c) (1). 


CONTENTIONS OF THE PARTIES 


Appellant contends that the proper allowance for general expenses 
and profit under section 402(c) (1) should be based upon the general 
expenses and profit of Carbic, a firm not related to its exporter. Conse- 
quently, urges appellant, the trial judge committed reversible error 
in predicating the statutory allowances upon the general expenses 
and profit of appellee Geigy, who was related to its exporter. 

Appellant further argues that section 402(g) is applicable, not- 
withstanding that the relationship under section 402(g) (2) was be- 
tween appellees and their parent companies in Switzerland. Hence, 
appellant insists that the appraiser properly disregarded the general 
expenses and profits of the appellees reflected in their sales in the 
United States, and adopted the general expenses and profit of Carbic 
as the proper allowances under section 402(c) (1). 

Appellees contend that Geigy’s profit and general expenses (33.4%), 
not Carbic’s (19.1%), were “usual”, and therefore should have been 
allowed by the appraiser; and that the appraiser erred in disregarding 
the experience of appellees solely because they were related to their 
Swiss suppliers. 

Oprnion 


After considering the parties’ arguments, we have no hesitancy in 
reaching the determination that we are in accord with the opinion of 
the trial judge, excepting certain observations with respect to section 
402(g), upon which we wish to comment. 


% According to paragraph 8 of the stipulation, “gross profit” is the sum of net profit and 


general expenses. In 1964, Sandoz’ gross profit was 29.9%. and Ciba’s gross profit was 
26.6%. 
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The trial court held that section 402(g) was inapplicable in this 
case because: (1) the transactions in the United States between ap- 
pellees and their customers were between unrelated companies, and 
thus not between persons specified in any of the subdivisions of sec- 
tion 402(g)(2); (2) the transactions between appellees and their 
parent companies were not transactions “in the market under consider- 
ation”, since such market in the instance of United States value is the 
United States domestic market; and (3) even if there were a relation- 
ship between appellees and their purchasers in the United States, 
such relationship alone would not be sufficient to disregard transactions 
between them pursuant to section 402(g) in the absence of a further 
finding that the general expenses and profit realized in sales by appel- 
lees in the United States did not fairly reflect the amount usually re- 
flected in sales of merchandise of the same class or kind as the involved 
merchandise. 

We have concluded that the trial court correctly held that the ap- 
praiser misapplied section 402(g) in disregarding the profits and 
general expenses of appellees since his action was predicated solely 
upon appellees’ relationship to their Swiss suppliers.* Clearly, section 
402(g) does not authorize disregarding of transactions involving re- 
lated persons unless, in addition to the existence of a relationship, the 
amount representing an element of value does not reflect the usual 
market experience. Put otherwise, Congress did not intend in section 
402(g) that the wswal profit and general expenses be rejected because 
a transaction was between related persons. Yet, this would be the 
result in this case if appellant’s position were upheld. 

However, we are unable to agree with the trial court’s holding that 
where the basis of appraisement is United States value a transaction 
must be “in the market under consideration” (viz., United States 
market) to be disregarded under section 402(g). In substance, the trial 
court held that the relationship of appellees to their parent company 
suppliers was of no significance; and that since appellees were unre- 
lated to their purchasers in the United States, section 402(g¢) was inap- 


4 The parties stipulated as follows : 

“11. In making the allowance for profit and general expenses specified in paragraph 4(b) 
above, the Appraiser, because the relationship between Geigy, Sandoz and Ciba, and their 
respective parent companies was such as is described in Section 402(g) (1), found that their 
profits and general expenses did not “fairly reflect the amount usually reflected in sales in 
the market under consideration of merchandise of the same general class or kind as the 
merchandise undergoing appraisement,” disregarded their profits and general expenses for 
purposes of determining the proper allowances to be made under Section 402(c)(1), and 
based his allowance on the profits and general expenses of Carbic. Having found for the 
aforesaid reasons that the profits and general expenses of Geigy, Sandoz, and Ciba did not 
fairly reflect the amount usually reflected in the market under consideration of merchandise 
of the same class or kind as the merchandise undergoing appraisement, the Appraiser 
did not determine the accuracy of the submissions by Geigy, Sandoz, and Ciba with regard 
to general expenses and profit’. 
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plicable. We believe this construction of the statute is too narrow, and 
entirely disregards the fundamental fact that rigged prices in the ex- 
port market may materially affect the importer’s profits and general 
expenses in the United States market. See National Carloading Cor- 
poration v. United States, 65 Cust. Ct. 830, 834, A.R.D. 280, 319 F. 
Supp. 1291 (1970), aff'd on other grounds,60 CCPA 54, C.A.D. 1080, 
469 F. 2d 1398 (1972) ; Judson Sheldon International Corporation v. 
United States, 54 Cust. Ct. 773, 780, A.R.D. 183 (1965). 

Thus, when United States value is the basis for appraisement, as 
here, we are of the view that section 402(g) authorizes appraising offi- 
cers to scrutinize export transactions between importers and their re- 
lated supplier companies, and to disregard an importer’s profit and 
general expenses as the proper allowaices under section 402(c) (1) 
where the amounts thereof do not fairly reflect the usual amounts of 
those elements in sales im the United States.’ Otherwise, “a foreign 
manufacturer or seller who is related to the importer [could obtain] a 
low appraisement by making all or most of his profit on the imported 
goods in the United States rather than a normal profit-in export sales”. 
National Carloading Corporation, 65 Cust. Ct. at page 835. 

Although we agree with the trial court that the “market under con- 
sideration” in section 402(g)(1) is the United States market when 
considering the United States value (see Brown, Alcantar & Brown, 
Inc., et al. v. United States, 69 Cust. Ct. 249, A.R.D. 306, 348 F. Supp. 
723 (1972), such phrase refers to the immediately antecedent term in 
the statute, “sales”, and not to the more remotely antecedent term, 
“transaction”. Therefore, concerning section 402(c)(1), the phrase 
“in the market under consideration” directed the appraiser’s attention 
to profits and general expenses realized in sales in the United States 
market; but clearly the phrase did not limit the transactions that 
could be disregarded to merely those in the United States market. Ac- 
cordingly, where United States value is the basis for appraisement, 
section 402(g) embraces transactions between related persons in the 
United States market, and additionally includes transactions between 
related exporters and importers. The latter transactions may be dis- 
regarded (under appropriate circumstances) even though the elements 
of value to be considered, viz., profit and general expenses, are realized 
in sales in the United States market. 

While we conclude that the appraiser had plenary authority to dis- 
regard export transactions between appellees and their Swiss suppliers, 
if he found that the export prices were rigged, manipulated, or con- 


5 Moreover, irrespective of section 402(g) we believe that appraising officers have inherent 
authority, indeed a duty, to consider the circumstances in all transactions between related 
persons and to disregard any transaction which is not a valid basis for determination of 
dutiable value. 
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trived to affect the United States value of the merchandise, the record 
fails to show the appraiser, in fact, disregarded any such export trans- 
actions. Rather, paragraph 11 of the stipulation indicates that noth- 
ing more than the relationship of the importers to their Swiss sup- 
pliers was considered by the appraiser in rejecting appellees’ profits 
and general expenses. As noted above, under section 402(g) relation- 
ship alone did not warrant the appraiser’s rejection of appellees’ prof- 
its and general expenses. 

We agree that the presumption of correctness attaching to the ap- 
praised values has been decisively overcome by the record. Further, we 
find that the trial court properly predicated the statutory deduction 
for the usual profit and general expenses under section 402(c) (1) on 
the experience of appellee Geigy, who had the largest share of the 
market, rather than on the experience of Carbic, who had the smallest 
share of the market. 

In conclusion, we find no reversible error in the decision and judg- 
ment of the trial judge, and affirm. The numbered findings of fact and 
conclusions of law in the opinion of the trial judge are hereby adopted 
as our own. 

Judgment will be entered accordingly. 

The court wishes to commend counsel for the respective parties in 
this proceeding for their excellent briefs and oral arguments, which 


have been most helpful to us in considering the issues presented. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


SepremBer 5, 1974 


Appeat 5525.—United States v. John V. Carr & Son, Inc.—ConTarners 
AND AssorTeD Fish Hooxs—Fisn Hooxs, Orner—AMeErIcAN 
Goons Rerurnep—TSUS.—C.D. 4377 affirmed May 16, 1974. 
C.A.D. 1118. 





Tariff Commission Notice 


Investigations by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, September 17, 1974. 


The appended notice relating to investigations by the United States 
Tariff Commission is published for the information of Customs Officers 
and others concerned. 


Vernon D. Acrez, 
Commissioner of Customs. 
[AA1921-142] 
TAPERED ROLLER BEARINGS FROM JAPAN 


Notice of investigation and hearing 


Having received advice from the Treasury Department on Septem- 
ber 4, 1974, that tapered roller bearings from Japan are being, or are 


likely to be, sold at less than fair value, the United States Tariff Com- 
mission on September 11, 1974, instituted investigation No. AA1921- 
142 under section 201(a) of the Antidumping Act, 1921, as amended 
(19 U.S.C. 160(a)), to determine whether an industry in the United 
States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise into 
the United States. 

Hearing. A public hearing in connection with the investigation will 
be held in the Tariff Commission’s Hearing Room, Tariff Commission 
Building, 8th and E Streets, N.W., Washington, D.C. 20436, beginning 
at 10:00 a.m., EDT, on Tuesday, October 22, 1974. All parties will be 
given an opportunity to be present, to produce evidence, and to be 
heard at such hearing. Requests to appear at the public hearing should 
be received by the Secretary of the Tariff Commission, in writing, at 
its office in Washington, D.C., not later than noon Friday, October 18, 
1974. 

By order of the Commission : 


r 


Kennetu R. Mason, 
Secretary. 
Tesued September 11, 1974. 
24 





Index 
US. Customs Service 


T.D. No, 
Articles exported for exhibition, etc.; certificates of exportation, sec. 
10.66(a)(1) and 10.67(a) (1), C.R., amended 


Bonds: 
Consolidated aircraft approvals; not carriers of bonded merchan- 


Consolidated aircraft approvals; carriers of bonded merchandise_-__ 
Instruments of international traffic 


Foreign currencies: 
Daily rates: 
Hong Kong dollar for the period August 19-30, 1974 74-244 
Iran rial for the period August 19-30, 1974 74-244 
Philippines peso for the period August 19-30, 1974 74-244 
Singapore dollar for the period August 19-30, 1974 74-244 
Thailand baht (tical) for the period August 19-30, 1974 74-244 
Rates which varied by 5 per centum or more from the quarterly rate 
published in T.D. 74-191 for the Japan yen for the period Au- 
gust 26-30, 1974 74-240 


Vessel repairs ; duty on repairs to vessels owned or bareboat chartered by 
the United States; sec. 1 and 2 of Public Law 93-368 74-241 


Customs Court 


Judgment in appealed case (p. 23) ; appeal: 
5525—Containers and assorted fish hooks; fish hooks, other; American goods 
returned, TSUS 


Reappraisement decision: 
Review decision : 
Issues : 

United States value—usual profit and general expenses—The trial 
court properly predicated the deduction for the usual profit and 
general expenses under section 402(c)(1) of the Tariff Act of 
1930, as amended (19 U.S.C. § 1401a(c) (1), on the experience of 
the importer who had the largest share of the market, rather than 
on the experience of an importer who had the smallest share of 
the market. A.R.D. 321 

Transactions between related persons—section 402(g)—The ap- 
praiser misapplied section 402(g) of the Tariff Act of 1930, as 
amended (19 U.S.C. §140la(g)), in disregarding the profits and 
general expenses of the importers, where his action was predicated 
solely upon the importers’ relationship to their Swiss suppliers. 
A.R.D. 321 
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Reappraisement decision—Continued 
Review decision—Continued 
Issues—Continued 

Transactions between related persons—usual profit and general 
expenses—Section 402(g) of the Tariff Act of 1930, as amended 
(19 U.S.C. § 1401a(g), does not authorize the appraiser to disre- 
gard transactions involving related persons unless, in addition to 
the existence of a relationship, the amount representing an ele- 
ment of value does not reflect the usual market experience. Thus, 
Congress did not intend that the usual profit and general expenses 
deductible from the United States selling price pursuant to sec- 
tion 402(c) (1) (19 U.S.C. § 1401a(c) (1) be disregarded because a 
transaction was between related persons. A.R.D. 321 

Transactions between related persons—transactions disregarded not 
limited to those “in the market under consideration”—-It is a 
fundamental fact that rigged prices in the export market may 
materially affect the importer’s profits and general expenses in 
the United States market. Hence, when United States value is the 
basis for appraisement, section 402(g¢) of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1401a(g)), authorizes appraising officers to 
scrutinize export transactions between importers and their related 
supplier companies, and to disregard the importer’s profit and 
general expenses as the proper allowances under section 402 (c) (1) 
(19 U.S.C. §1401a(c)(1)), where the amounts thereof do not 
fairly reflect the usual amounts of those elements in sales in the 
United States. Therefore, the “transactions” which may be disre- 
garded under section 402(g) are not limited to those “in the mar- 
ket under consideration”, as held by the trial court. A.R.D. 321 

Transactions between related persons—transactions disregarded not 
limited to those “in the market under consideration”—Although 
the “market under consideration” in section 402(g)(1) of the 
Tariff Act of 1930, as amended (19 U.S.C. § 1401a(g) (1)), is the 
United States market when considering United States value, such 
phrase refers to the immediately antecedent term in the statute, 
“sales”, and not to the more remotely antecedent term “transac- 
tion”. Consequently, respecting section 402(c)(1), the phrase 
“in the market under consideration” directed the appraiser’s 
attention to profit and general expenses realized in sales in the 
United States market; but the phrase did not limit the transac- 
tions that could be disregarded to merely those in the United 
States market. A.R.D. 321 

Transactions between related persons—transactions disregarded 
not limited to those “in the market under consideration”—Where 
United States value is the basis for appraisement, section 402(g) 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1401a(g)), 
embraces transactions between related persons in the United 
States market, and additionally included transactions between 
related exporters and importers. The latter transactions may be 
disregarded (under appropriate circumstances) even though the 
elements of value to be considered, profit and general expenses, 
are realized in sales in the United States market. A.R.D. 321 





INDEX 


Reappraisement decision—Continued 
Review decision—Continued 
Issues—Continued 

Transactions between related persons—transactions disregarded 
not limited to those “in the market under consideration”—Ir- 
respective of section 402(g) of the Tariff Act of 1930, as amended 
(19 U.S.C. §$140la(g)), appraising officers have inherent au- 
thority, indeed a duty, to consider the circumstances in all trans- 
actions between related persons and to disregard any transaction 
which is not a valid basis for determination of dutiable value. 
A.R.D. 321 

Transactions between related persons—transactions disregarded 
not limited to those “in the market under consideration’—While 
the appraiser had plenary authority to disregard export trans- 
actions between the importers and their Swiss suppliers, if he 
found the export prices were rigged, manipulated, or contrived 
to affect the United States value of the merchandise, the record 
fails to show that he in fact disregarded any such export trans- 
actions. A.R.D. 321 

Merchandise : 
Chemicals, A.R.D. 321 


Tariff Commission Notice 


Tapered roller bearings from Japan; notice of investigation and hearing; p. 24. 
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